1992

2004

25

1992

2002

2001
35 29

1994

1998



26

(1998

Ley de Biodiversidad (Biodiversity Law, 1998) Ley de Diversidad
Bioldgica (Biological Diversity Law, 2000) Biological Diversity Act
(2002) Supreme Decree
No. 24676 Regulating Decision 391 on the Common Regime for Access to
Genetic Resources (1997) Amapa State Law on Access to Genetic
Resources (1997) Draft Law on Access and Community Rights
(2004 ) ( GRAIN
http://www.grain.org/brl/ )

2002
2004
( 2000 2005a 2005b)
()

26



27

40
(Taxus
baccata) baccatin |11
diosgenin
leurocristine  vincaleukoblaastine
(Rauwolfia) reserpine deserpine rescinnamine
(Artemisia annua) artemisinin
WHO
Dutfield (2004, p.18-19) 75~150
20~61 1989 1995
Catharanthus roseus vincristine (Oncovin)
vinblastine (Velban) 1985 1
(Huxtable, 1992 )
llex paraguariensis ( )
Tabebuia impetiginosa T. heptaphylla( ) Uncaria
tomentosa ( ) Prunus Africana (
) Pausinstalia johimbe ( ) Piper
methysticum ( ) Cameron Madagasca
3500 Prunus africana 24

2 2 (King et al., 2000)



28

()

(Chang, 2000)

(FAO)

CGIAR

(McCaorriston, 2000)

(CGIAR)
1973

673,056 (CGIAR, 2005)

20
Boehringer Ingelheim

28



29

1986-89 lllinois 8-12

5,000 SmithKline
Beecham 1987 10-15
2-3,000 17,800 1960

10,000
Bristol-Myers

Squibb Eli Lilly Glaxo Merck & Co. Pfizer (Reid,
1993)

(Bioprospecting)

()

(Biopiracy)

1. Banisteriopsiscaapi Banisteriopsis caapi

72 Ayahuasca
1986 Loren S. Miller Banisteriopsis caapi ‘Da Vine
(no. 5,751) 1994 Coordinating Body of

Indigenous Organizations of the Amazon Basin (COICA)
Center for International Environmental Law 1999 3
Loren S. Miller
Field Museum in Chicago
11 ( 2000)
2. ‘Enola : Proctor
‘Enol@ 1991
1994 Proctor
Tutuli
‘ Mayocoba ‘Peruano’

(Dutfield, 2004. p.54-55)



30

(

)

RAFI (Rura Advancement Foundation International)
HSCA (Heritage Seed Curators Australia) 1998
140

( 2000)

199%
(CBD ConventBi ohoDpimexlsi ty

CBD (19192)

CBD 15 1

6
(priiomfor med

CBD 15 2

2001
(Bonn

30

consent



31

Guidelines on Access to Genetic Resources and Fair Equitable Sharing Benefits
Arising out their Utilization) 2002

(CBD, 2002) 61



32

(Tully, 2003)
()
FAO
1996
FAO 1999 (Composite Draft Text of the International
Undertaking on Plant Genetic Resources) 2001 FAO
112
(International Treaty on Plant
Genetic Resources for Food and Agriculture) 2004 6 29

(FAO, 2001) 35

(  Fowler, 2004)

32



10 (
6

(Rorippa)
(Eruca)

gayanus)

)
(

)

(

33

60 35 29

()

( )
)
(Lepidium) (Isatis) (Eruca)
(Barbarea) (Crambe) ()
()
6 6 3 3
3 2

4 () 6 3
2 1 2 2
1 (Andropogon

(2004 6 29 )



2)

3)

15.1(b)

4.)

1)

34



35

Fowler
(2004) CGIAR

1983

(FAO, 1993)



36

(ex situ)
1997
Kew Gardens
2000 2003
21 Kew Gardens
2004 12 (RBGK,
2004)
Kew Gardens
Kew Gardens
(Garcia, et al., 2001)
3. -
CBD
Cunningham et al. (2004)
CITES (Convention on International Trade in

Endangered Species of Wild Fauna and Flora)

Fernandez, 2004)

36



37

(Certificate of Origin)

(Certificate of Source) (Certificate of Legal
Provenance)  (Dross and Wolff, 2005) (in
situ)

1.
2. 3.
(Dross and Wolff, 2005)
Davis (2005)
1968 (UPQV)
(1980 Diamond vs. Chakarabarty) (1985 Ex parte

Hibberd et al.)



38

10.

11.

1998 ( )
24-33
2000 ( )

pp.165-185  http://seed.agron.ntu.edu.tw/I PR/report/tkright01.htm

2005a
2(1): 49-99
http://seed.agron.ntu.edu.tw/publication/tkprot.pdf
2005b

2(2)

CBD (Convention on Biological Diversity) 1992 Convention on Biological
Diversity: Convention Text. Secretariat of the CBD.
http://www.biodiv.org/convention/articles.asp

CBD (Convention on Biological Diversity) 2002 Bonn Guidelines on Access
to Genetic Resources and Fair Equitable Sharing Benefits Arising out their
Utilization. Secretariat of the CBD.
http://www.biodiv.org/doc/publications/cbd-bonn-gdls-en.pdf

CGIAR (Consultative Group on International Agricultural Research) 2005
SINGER Website,
http://singer.grinfo.net/overview/col.php?reqid=1124683095.4473

Chang, T.T. 2000 Rice. In (K.F. Kiple and K.C. Ornelas, eds.) The Cambridge
World History of Food. Vol. I, p.132-149. Cambridge University Press,
Cambridge.

Cunningham, D., B. Tobin and K. Watanabe 2004 Background paper for
Smithsonian/UNU-IAS Roundtable on certificates of origin. United Nations
University, Tokyo.

Dross, M. and F. Wolff 2005 New Elements of the International Regime on
Access and Benefit-Sharing of Genetic Resources: the Role of Certificates of
Origin. BfN (Federal Agency for Nature Conservation), Bonn.
http://www.oeko.de/oekodoc/233/2005-001-en. paf

Davis, K. 2005 Uses, Benefits, Tracking and Trade-offs— A Botanical
collections perspectives. In (M. Bellot-Rojas and S. Bernier, eds.)
International Expert Workshop on Access to Genetic Resources and Benefit
Sharing: Record of Discussion, Cuernavaca, Mexico, Octubre 24-27, 2004.

38



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

39

CONABIO, Mexico and Environment Canada, p.281-283.

Dutfield, G. 2004 Intellectual Property, Biogenetic Resources and Traditional
Knowledge. Earthscan, L ondon.

FAO (Food and Agriculture Organization of the United Nations) 1993
International Code of Conduct for Plant Germplasm Collecting and Transfer.
ftp://ext-ftp.fao.org/ag/cgrfal GS/CCgermpE. pdf

FAO (Food and Agriculture Organization of the United Nations) 2001
Official versions of the International Treaty on Plant Genetic Resources for
Food and Agriculture. ftp://ext-ftp.fao.org/ag/cgrfalit/| TPGRe.pdf
Fernandez, J.C. 2005 Elements for the design of a Certificate of Legal
Provenance. In (M. Bellot-Rojas and S. Bernier, eds.) International Expert
Workshop on Access to Genetic Resources and Benefit Sharing: Record of
Discussion, Cuernavaca, Mexico, Octubre 24-27, 2004. CONABIO, Mexico
and Environment Canada, p.267-270.

Fowler, C. 2004 Accessing genetic resources: international law establishes
multilateral system. Genetic Resources and Crop Evolution, 51: 609-620.
Garcia, FL., C. Williams, K. ten Kate & P. Cheyne 2001 Results Of The Pilot
Project For Botanic Gardens: Principles On Access To Genetic Resources
And Benefit-Sharing, Common Policy Guidelines To Assist With Their
Implementation And Explanatory Text. Royal Botanical Gardens, Kew.
http://www.kew.org/conservation/agrbs-policy.html

Huxtable, R.J. 1992 The pharmacology of extinction. Journal of
Ethnopharmacol ogy, 37(1):1-11.

King, SR., T. J.S. Carlson, JA. Chinnock, K. Moran and J.R. Borges 2000
Issues in the commercialization of medicinal Plants. In (H. Svarstad and S.S.
Dhillion, eds.) Responding to Bioprospecting: From Biodiversity in the
South to Medicines in the North. Spartacus Forlag AS, Oslo. p.77-87
McCorriston, J. 2000 Wheat. In (K.F. Kipleand K.C. Ornelas, eds.) The
Cambridge World History of Food. VVal. |, p.158-174. Cambridge University
Press, Cambridge.

RBGK (Royal Botanical Gardens, Kew) 2004 Policy on Access to Genetic
Resources and Benefit-Sharing.
http://www.kew.org/conservation/docs/ABSPolicy. pdf

Reid, W.D., SA. Laird, C.A. Meyer, R. Gamez, A. Sittenfeld, D.H. Janzen,
M.A. Goallin, and C. Juma 1993 Biodiversity Prospecting: Using Genetic
Resources for Sustainable Development. World Resources I nstitute.
Washington DC.



40

23. Tully, S. 2003 The Bonn Guidelines on access to genetic resources and
benefit sharing. RECIEL (Review of European Community & International
Environmenta Law), 12:84-98.

40



4

I nter national Framewor ks Regulating the Access

and Benefit-sharing of Plant Genetic Resour ces

Warren H.J. Kuo', Ming-Yan Shieh?, Jau-Hwa Chen®, Kuei-Jung Ni# and
Chung-His Lee’

Professor, Department of Agronomy, National Taiwan University

%Professor, Department of Law, National Taiwan University
3Professor, Department of Financial and Economic Laws

Fu-Jen Catholic University
“Associate Professor, Institute of Technology Law, National Chiao Tung
University
>Assistant Professor, Institute of Financial and Economic Law, National Dong
Hwa University

Abstract

Developments in agricultural and pharmaceutical industries are very much
dependent on plant genetic resources. Individuas and firms of developed
countries used to acquire resources freely from biodiversity-rich developing
countries, and obtained patents that were developed from the resources. Cases of
biopiracy aggravated developing countries, which resulted in recognising the
sovereign rights of States over their natural resources as depicted in the
Convention on Biological Diversity. According to the Convention, access to
genetic resources shall be subject to prior informed consent of the contracting
party providing such resources, and benefits arising from the commercial
development of the genetic resources should be shared with those providing such
resources. How to implement the CBD provisions can be seen from the Bonn
Guidelines that were adopted by the Conference of the Parties to the Convention
in 2002. The Guidelines set responsibilities for both the user and the provider of
germplasm, as well as detailed steps that may realise the goal of access, prior
informed consent, mutualy agreed terms, and benefit-sharing. In order to
safeguard agricultural research that can be held back by the restriction of
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accessing germplasm as set by the framework of CBD/Bonn Guidelines, the
legally-binding “International Treaty on Plant Genetic Resources for Food and
Agriculture” was adopted by the 180-nation FAO conference on November 3,
2001. The Treaty designated sixty-four major food and forage crops into a
multilateral system that all the Contracting Parties agree to facilitate the access of
the crop germplasm within the system, and to share in afair and equitable way, the
benefits arising from the utilization of these resources. Other non-legal binding codes
of conduct concerning germplasm collecting and transfer, and recently discussed
certificated systems for germplasm were also discussed. Taiwan as a sovereign state
possesses tremendous high plant diversity within her tiny territory. However the
agriculture of this country relies heavily on foreign genetic resources. Legidation of

these kinds should follow a delicate balance between the roles of provider and user.

Key Words. Plant genetic resources, bioprospecting, biopiracy, Convention on
Biological Diversity, International Treaty on Plant Genetic
Resources for Food and Agriculture, Bonn Guidelines, prior
informed consent, benefit sharing.
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