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Figure 1. Scope of Plant breeder’ sright in relation to the “Novel
trait-derived variety” . “cv. A” represents the initial cultivar A that was
entitled a plant breeder’ sright. B and F represent cultivar B and F
respectively.  “m’ or “n” represent novel trait.  Solid lines represent
direction of the breeding consequence.  Single broken lines represent
coverage of essentially derived variety. Double broken lines represent
coverage of novel-trait derived variety. Triangles indicate the cultivar
that enjoys the coverage of the breeder’ sright. Thick bars indicate that
the cultivar does not enjoy the coverage of the breeder’ s right.
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ABSTRACT
More than 54 countries protect new plant varieties by plant breeder’ sright,
however only afew countries such as USA, EU, Japan and Australia do
not exclude plant variety from patent right. The problems of interface
between patent and plant variety right become more apparent these years.
European Union solves the problem by Directive 98/44/EC, in which
farmer’ s privilege and cross licensing are successfully treated. However
the breeder’ s freedom to use patented plant as germplasm sources is not so
guaranteed as it is by the plant breeder’ sright. To balance the right of
breeder to use breeding material and the right of the biotechnological
innovation, especialy inventors of transgenic plants, the author proposes
that in the plant breeder’ s right, a new category, Novel —trait Derived
Variety, to restrict breeder’ s exemption can be added: The plant breeder’s
right shall also apply in relation to varieties which novel traits are derived
from the protected variety, where the protected variety is an initial variety
of the novd traits.

Key words: Plant breeders' right, Plant variety protection, Patent, Novel-
trait derived variety.
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