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A Preliminary Study on the Protection of
Traditional Knowledge

Warren H.J. Kuo , Jau-Hwa Chen , Shih-Chang Chen ,
and Shin-Yee Chou™”*

Abstract

This article contributes to the discussion of the protection of traditional
knowledge (TK) in its stricter sense, that is, traditional ecological knowledge
which includes the perception and way of utilization of both biotic and
abiotic factors of the environment. We will at first analyze the characters of
TK, followed by examination of different instruments protecting TK. Status
quo of the TK of Taiwanese indigenous peoples will be stated. Finally the

problems and their solutions will be discussed.

By comparing TK and modern science and technology, the
characteristics of TK are revealed as: a.) The TK is holistic in nature; b.) TK
is variable, and may continue to evolve in response to changes of the social
and biophysical environment; c.) TK 1is collectively created, and the
innovator is often unidentifiable; e.) TK is transmitted orally from generation

to generation; d.) TK is often shared among specific community members.

TK protection can be achieved by either IP or non-IP instruments.

** ! Professor, Department of Agronomy, National Taiwan University.
2 Professor, Department of Financial and Economic Laws, Fu-Jen CatholicUniversity.
? Assistant, Department of Agronomy, National Taiwan University.
* Graduate Student, Department of Financial and Economic Laws,Fu-Jen Catholic
University.
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Non-IP protection includes protection of genetic resources or TK with prior
consent of indigenous people or local communities, adequate disclosure, as
well as the benefit sharing mechanism provided by the CBD, international
germplasm treaty, and other international agreements. IP protection for TK is
of two kinds: one is positive legal protection, and the other is defensive
protection. Positive protection is the protection under the existing IP system,
such as Patent law, Trademark law, Law of Protection of New Varieties
Plants and Trade secret law, or under a sui generis system. Defensive
protection includes, for example, establishing TK registers or databases
including information concerning TK as prior technology to prevent others
from patenting TK. There are examples of national laws or databases that

substantially protect TK.

Furthermore, regarding the sui generis system excluded from IP rights,
until now there has been a certain amount of countries establishing specific
laws but in different ways to protect TK. Some adopt register system, which
TK is protected only after finishing the register; some, otherwise, adopt
investigation system by governments rather than register. However, the
purpose of either system is to establish databases so that the prior consent

and benefit-sharing systems can be more practicable.

Indigenous peoples of Taiwan possess extensive TK, some of which
were recorded during the last century. However, due to changes in social
structure and custom, the protection of TK now facing some difficulties.
Such as difficulties in determining the ownership of the rights of TK,
difficulties in deciding how to exercise the right of TK, and which take

priority when the interests of the nation and the community conflict?
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Regarding the holistic and the complex characteristics of traditional
knowledge - it is argued that IP instruments provide at best fragmentally
protection of TK. In order to pursue more complete protection, a
complementary sui generis system that is based on a comprehensive and

workable database or registry works should be considered.

Keywords: Traditional Knowledge, Intellectual Property, CBD,

indigenous people, local communities
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37 UPOV Convention1991, Article 6, Novelty: The variety shall be deemed to be new if, at
the date of filing of the application for a breeder's right, propagating or harvested material
of the variety has not been sold or otherwise disposed of to others, by or with the consent of
the breeder, for purposes of exploitation of the variety.....

¥ Plant Varieties Act of Bangladesh, Article 6(5): A plant variety with stable specific traits is
a plant variety, which can express the declared specific traits whenever any propagation
material of the plant variety is propagated through normal agricultural/farming practices.
(54 http://www.grain.org/brl_files/bangladesh-pvp-1998-en.pdf)

3 Law on Plant Variety Protection, Article 3(iv): "homogenous plant variety" means a plant
variety that, when used in planting on a commercial scale, shows a minimum degree of
variance in the descriptors identifying it, according to criteria established by the competent
agency. "

0 The Protection of Plant Varieties and Farmer’s Rights Act, 2001Article 15 (3¢): uniform if
subject to the variation that may be expected from the particular features of its propagation
it is sufficiently uniform in its essential characteristics; (f.
http://www.grain.org/brl_files/india-pvp-2001-en.pdf)
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e LT D R QA < L R
(National Indigenous Arts Advocacy Association, NIAAA ) 7t /FLf= N =
By =ma R Nf}J ( Aboriginal and Torres Strait Islander Commission,
ATSIC ) Ry ”i‘i‘w G F 1 (Australia Council for the Arts) {2 » &%
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1 “The registration of collective and certification trademarks to protect tradition-based
innovations and creations is under active exploration in Australia and New Zealand.”,
WIPO, Intellectual Property Needs and Expectations of Traditional Knowledge Holders,
p.73.
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4 WIPO Intellectual Property Needs and Expectations of Traditional Knowledge Holders,

» :ﬂa s R T S Ea Rl g L
http://www.finetpat.com.tw/Chinese/default.asp?ID=382 ; New Zealand- New Trademark
Law, available at
http://www.ladas.com/BULLETINS/2004/0304Bulletin/NewZealand TMLaw.html. (last
visited 2005/2/17); WIPO, Intellectual Property Needs and Expectations of Traditional
Knowledge Holders, p.74.
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RGP 167 [ 5 20005 Al T 8D A [ F2 =S fak S
—T VAT ETRLE SRS PR Vqﬂj Al T',BLEWIE% %ﬁfﬂ | ( Special Intellectual
Property Regime Governing the Collectlve Rights of Indigenous Peoples, for
the Protection and Defense of their Cultural Identity and their Traditional
Knowledge, and Other Provisions ) *" » J[J&FSPRLE S Gk 358G qﬂj
HIE > = RIS ﬁﬂiﬂj Wl b Fﬁ[?ﬂ—? (a special registration system ) {7kl
(= Aw# (indigenous communities ) [IY ”ﬁ Ze ik & F‘@?H (the collective
rights of intellectual property ) %‘?fﬁjﬂﬁﬁ{[% b " ety H r:.t”: e - H I
R i P © 5 SRR P~ SO R
FEVEG B N R T R < B A
TR 91 » B SRRSO S TSI o A 4 iy

4 1‘*’1%’7@ = £ TRIPS ( Agreement on trade-related aspects of intellectual property rights ) 1/

45 1\ ?Lﬁ*‘ﬁﬁﬁ ELE 17 72 59 (Paris Convention for the Protection of Industrial Property ) » E,
i E17E (Madrid Agreement for the repression of false or deceptive indication of source
on goods ) M|

46 U 3 £ IT%J 2 BT A 7 (Lisbon Agreement for the protection of Appellation
of Origin and their international registration ) V" |&4

47 LEGISLATIVE ASSEMBLY, LAW No. 20 (of June 26, 2000).
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3! Suman Sahai, Indigenous Knowledge and its Protection in India, in: Trading in Knowledge:
development perspectives on TRIPS, trade, and sustainability, Bellmann, Christophe; et al,
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